EXECUTIVE SUMMARY FOR 2022 SMART HEARING
COLORADO COMMISSION ON JUDICIAL DISCIPLINE

The primary purpose of [judicial discipline] systems is ... to
maintain and restore public confidence in the integrity,
independence, and impartiality of judges and the judicial system

-Handbook for Members of Judicial Conduct Commissions
(NCSC Center for Judicial Ethics)

In Colorado, the Commission on Judicial Discipline (“Disciplinary
Commission”), is one of two institutions which provide accountability for an
otherwise independent judiciary. When ethical concerns are raised about a judge,
the Disciplinary Commission, a statewide entity, steps in, conducts an independent
investigation, and either takes or recommends appropriate remedial action. The
validity of this accountability mechanism is crucial to maintaining the integrity,
independence, and credibility of Colorado’s judiciary.

The Disciplinary Commission was created and given its mandate by the
People in Colorado’s Constitution. However, due to its unique history, a statute
establishing independent infrastructure to support the Disciplinary Commission,
such as that created for the Judicial Performance Commissions and the Judicial
Nominating Commissions, was never enacted. As a result, the Disciplinary
Commission has encountered practical problems in 2021 accessing the resource and
funding it needs to fulfill its mandate.

The legislature’s staff have advised that the most appropriate remedy for these
challenges is enactment of a bill establishing an independent Office of Judicial
Discipline. This office can then be given secure access to resources so that it may
support the Disciplinary Commission in fulfilling its mandate. This would be
analogous to the statutory structure in place for the Judicial Performance
Commission.

The Disciplinary Commission is asking for enactment of legislation to
establish the Office of Judicial Discipline, secure independent resources for the
Office, and address structural issue to implement independent judicial discipline.
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Established in 1966

* Creation of the Commission on Judicial Discipline (“the Commission”)

* In 1966, the electorate amended Article VI of the Colorado Constitution, effective Jan.
17, 1967, to establish the Commission



Current members and Staff

Elizabeth Espinosa Krupa, Chair— Attorney

Hon. Rachel Fresquez, Secretary — County Court Judge
Hon. David Prince Vice-Chair — District Court Judge
Jim Carpenter — Citizen

Bruce A. Casias — Citizen

Hon. Sara Garrido — County Court Judge

Yolanda Lyons — Citizen

Hon. Bonnie McLean — District Court Judge

Drucilla Pugh - Citizen

Mindy Sooter - Attorney

Christopher Gregory, Executive Director
Lauren A. Solomon, Administrative Assistant



* Article VI, Section 23(3) grants the Commission the authority to recommend that
judges and Justices in Colorado “be removed or disciplined for willful misconduct
in office, willful or persistent failure to perform [their] duties, intemperance, or
violation of any canon of the Colorado code of Judicial Conduct...”

* The Commission investigates complaints of judicial impropriety and makes
recommendations of discipline when necessary. Analogous to a grand jury.

* The Commission aims to maintain public confidence in the judiciary and create
greater awareness of proper judiciary conduct in Colorado



Jurisdiction

* The Commission has statewide jurisdiction over the conduct of Judges of County

and District Courts, Judges of the Court of Appeals, and Justices of the Supreme
Court.

* It has no jurisdiction regarding the conduct of magistrates, court staff, municipal
judges, administrative law judges, or the federal judiciary.



Composition

* The Commission is comprised of four judges, two experienced attorneys, and four
non-attorney citizens of the State

* All commissioners serve a four-year appointment without salary

* For administration, the Commission has one full-time staff member, an Executive
Director and a part-time Administrative Assistant

- Currently, the Commission must arrange separate professional staffing for
investigations on a case-by-case basis



- Confidentiality is set by the Constitution, Art. VI, Sec.
23(3)(9)

0 The Disciplinary Commission’s examination of misconduct
allegations is confidential unless and until it files recommendations
with the Colorado Supreme Court.

: oy - 0 When and if the Disciplinary Commission files recommendations,
Conﬁdentla | Ity the recommendations are public.

0 While individual investigations are confidential, the Disciplinary
Commission can discuss how it operates and how its processes are
working

0 CRIJD 6.5(d)(i) authorizes the Commission to make disclosures as
needed to fulfill the Commission’s mandate.




Request for Evaluation

= Concerns about a judge’s compliance with the Canons is reported to the
Commission by filing a Request for Evaluation of Judicial Conduct (RFE)

= The Executive Director or a Commissioner conducts a preliminary review of the
allegations to determine if they involve the conduct of a judge and provide a
reasonable basis for the Commission to process the RFE as a complaint through
disciplinary proceedings.

= If there is a reasonable basis for the complaint, the judge is notified and asked to
respond to the allegations, and the Commission will conduct a thorough
investigation of the alleged misconduct.



Enforcement

Upon a finding of misconduct, the Commission may

= Confidentially
" Issue a letter of admonition, reprimand, or censure the judge

= Require the judge to seek training, counselling or medical treatment
* Initiate disability proceedings

= Recommend that the Colorado Supreme Court
= Publicly sanction/reprimand the judge

= Remove, suspend, or retire the judge
= Pursue a diversion or deferred discipline plan



Procedure

= The Constitution provides that the papers and proceedings of the Commission are
confidential.

* Most disciplinary actions are taken privately.

= When appropriate, the Commission may conduct formal proceedings that may
lead to a recommendation to the Colorado Supreme Court for further action.



Contrasted
with

Performance
Commissions

Disciplinary Commission

- Statewide Jurisdiction
- Enforce Ethics Rules Only
* Investigate at any Time

- Remedy: Pursuit of Sanction,

Possible Removal

« Constitutional Creation but

No Implementation Statute

Performance Commissions

* Divided into Local Comm’ns

* Rate Overall Performance of

Judge

* Review Only Periodically with

Judge’s Term of Office

* Remedy: Report to Voters

* Implementation Statute,

C.R.S.13-5.5-101 et seq.



Independence

- Pursuant to the ABA Model Rules for Judicial Disciplinary

Enforcement:

 The commission should be established by a constitutional

provisions to make certain it is free from interference from any
branch of government.

- To assure the commission’s fiscal and operational independence,

its necessary expenses should be provided for in a budget
separate from that of the judicial branch.

- This protects the judiciary from the charge that it is withholding

funds and thereby hampering the commission in investigating the
conduct of its members.

* The Commission should not have to rely on any other agency.



e Funding currently provided through Attorney
Registration Fees.

o C.R.C.P. 227(2)(c) names the programs that are the
beneficiaries of those funds when the Judiciary
collects them. The Disciplinary Commission is one of

Fundlng those beneficiaries.
e Under CRJD 3(d)(8), the ED for the Commission sets

our budget and handles the funds with oversight by
the Disciplinary Commission.

Current




RFE's Filed




Disciplinary * Establish Independent Access to Funding
Commission’s and Resources for Judicial Discipline

2022 Session *Implement Structure for Independent
Goals Judicial Discipline in Colorado




COLORADO COMMISSION ON JUDICIAL DISCIPLINE

Fiscal Year 2022-23 Funding Request

Christopher S.P. Gregory
Executive Director

January 18, 2022

Department Priority: R-1
Request Title: Independent and Conflict-Free Funding for the Colorado

Commission on Judicial Discipline and Creation of Office of
Judicial Discipline
Colo. Const. art. VI, § 23

Constitutional Authority:

FY23 Budget FY23
Fund Amendment Request
Total All Line Items Total $1,008,506 |  $1,008,506
FTE 4.0 4.0
GF $400,000 $400,000
CF--Atty. Reg. Fees $608,506 $608,506
RF -
FF -
New Line Total $1,008,506 |  $1,008,506
Office of Judicial Discipline
FTE 4.0 4.0
GF $400,000 $400,000
CF--Atty. Reg. Fees $608,506 $608,506
RF -
FF -

‘ Summary of Request:

The Colorado Commission on Judicial Discipline (“the CCJD”) requests the creation of a separate
budgetary line item to make the CCJD’s resources independent from control by the entity it 1s
charged to oversee. The line item will provide for the CCJD’s baseline operational costs (payroll,
operating, and travel), that will continue to be paid for through its traditional funding source—
attorney registration fees. The expectation of a separate budgetary line item 1s that any discretion
by the Judicial Department in its disbursement should be removed. This budgetary request
contemplates the creation of a new administrative entity / appropriation—the Office of Judicial
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Discipline. Specifically, sufficient funding 1s requested for the salaries of the Executive Director, a
1.0 FTE Legal/Executive assistant, a 1.0 FTE Staff Attorney, and a 1.0 FTE Investigator. The
CCJD is currently staffed with an Executive Director and an 0.5 FTE legal assistant. $608,506 with
4.0 FTE 1s requested for operations of the Office of Judicial Discipline in FY23.

In addition, the CCJD requests the creation of a separate revolving, ongoing cash fund that will
allow immediate responses to extraordinary circumstances, including necessary contracting with
outside counsel and investigative personnel. Separate funding of this reserve 1s also sought to
ensure the CCJD has conflict-free counsel to advise on general legal issues and to defend against
challenges to the CCJD’s autonomy under Article VI, § 23 of the Colorado Constitution. The
CCJD recognizes that the costs of mnvestigations and proceedings will vary on a case-by-case basis.
Accordingly, the CCJD requests initial funding in the amount of $400,000 provided through the
State’s General Fund.

The CCJD requests a total appropriation, as described above, of $1,008,506 for FY23.

| Background

Originally, Colorado’s Judiciary developed as a “frontier” system of decentralized courts with the
Colorado Supreme Court, a mited number of District Courts, and a larger number of justices of
the peace. This system relied upon partisan elections to select judges. Through this politicized
system, there were frequent problems with incompetent, corrupt, and biased judges. In 1962, the
Colorado Legislature referred a constitutional amendment to reform the structure of the Judiciary
to voters. The amendment passed with an overwhelming majority. Implemented in 1965, the
amendment abolished justices of the peace, defined higher qualifications for judges, and provided
the Colorado Supreme Court with authority to define uniform standards, rules, and procedures for
all lower courts.

In 1966, the League of Women Voters with the support of the Colorado Bar Association used
Colorado’s mitiative process to present a second amendment directly to the voters. Through this
amendment (Amendment 3), Colorado adopted the Missouri Plan for judicial selection.
Amendment 3 passed with a 53% majority. According to Amendment 3, Colorado’s current
process for judicial selection requires nominating commissions to select up to 3 nominees for a
judicial vacancy. In turn, the nominees are considered for appointment by the Governor.
Following appointment, all judges serve a provisional 2-year term. Then, if retained by voters,
Judges serve regular terms with retention elections at the end of each term." Supreme Court
Justices serve 10-year terms, Court of Appeals Judges serve 8-year terms, District Court Judges
serve 6-year terms, and County Court Judges serve 4-year terms. The Colorado Commission on
Judicial Discipline was created through Amendment 3 in conjunction with Colorado’s evolution to

" A system of Commissions on Judicial Performance was statutorily created in 1988 to provide
voters with relevant information and recommendations in retention elections. § 13-5.5-101, et.

seq., C.R.S.; H.B. 1079 (1988).
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an appointive system of judicial selection. The overriding purpose of Colorado’s merit-based
system of judicial selection, retention, and oversight 1s to reinforce judicial independence through
an ongoing and rehable verification of judicial qualifications. The CCJD’s unique function is to
protect the public interest in circumstances where, due to disability or violation of ethical
standards, a judge 1s unable to perform the duties of his or her office. To effectively perform its
function, the CCJD requires insulation from external pressures, including the discretion of other
entities to constrain the CCJD’s funding and resources.

The CCJD’s general authority and function are defined by Colorado Constitution Art. VI, § 23.
The CCJD 1s composed of 10 uncompensated members (2 district court judges, 2 county court
judges, 2 attorneys, and 4 non-lawyer/non-judge citizens). The judicial members of the CCJD are
selected by the Colorado Supreme Court. The attorney and lay members of the CCJD are
selected by the Governor and confirmed by the Senate. All Commissioners serve on a volunteer
basis without compensation (other than necessary reimbursement for travel expenses icurred n
performance of the Commissioners’ duties).

The CCJD i1s authorized to remove and/or discipline judges for:

1. Willful misconduct in office;

2. Willful or persistent failure(s) to perform duties;

3. Intemperance; and

4. Violation(s) of the Colorado Code of Judicial Conduct

‘Within the context of its disciplinary powers, the CCJD i1s further authorized to:

Conduct mvestigations.

Order informal remedial action;

Order a formal hearing before the Commission; and/or

Appoint a panel of three special masters (who must be qualified judges or justices)
to hold a hearing and 1ssue a report to the Commission.

= oo =

Ultimately, based upon an investigation or either type of formal hearing, the CCJD may mitiate
formal proceedings in the Colorado Supreme Court by filing recommendations. Colo. Const. Art.
VI, § 23 (3)(f). With the filing of recommendations, the Colorado Supreme Court may conduct
further proceedings before either approving or rejecting the CCJD’s recommendations, in whole
or in part. The CCJD’s recommendations may include a request for assessment of the costs of
mvestigation and prosecution of a judge or justice. Colo. Const. Art. VI, § 23 (3)(e). The CCJD’s
proceedings and records are confidential prior to the filing of recommendations with the Colorado
Supreme Court. The mechanics of the CCJD’s exercise of this authority 1s further defined by the
Colorado Rules of Judicial Discipline (RJD). RJD 3(a) defines the authority and responsibilities of
the Executive Director. Judges and justices (who are either members of the CCJD or the
Colorado Supreme Court) are constitutionally prohibited from participating in proceedings
mvolving their own discipline. Colo. Const. Art. VI, § 23 (3)(h).
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According to Colorado Constitution Art. VI, § 23 (3)(c), funding of the CCJD was contemplated to
occur through the Colorado Supreme Court’s legislatively appropriated budget. Currently, the
CCJD recerves its operational funding according to Rule 227 of the Colorado Rules of Civil
Procedure. C.R.C.P. 227 (1)(c) provides:

Application of Fees. The fee shall be divided. Twenty-five dollars
shall be used to maintain an Attorneys' Fund for Client Protection.
The remaining portion of the fee, and the entire fee of those on
mactive status, shall be used only to defray the costs of the Office of
Attorney Regulation Counsel (admissions, registration, mandatory
continuing legal and judicial education, attorney diversion and
discipline, counsel to Commission on Judicial Discipline,
unauthorized practice of law and inventory counsel functions), the
Office of the Presiding Disciplinary Judge, the Commission on
Judicial Discipline, the Colorado Lawyers Assistance Program, the
Colorado Attorney Mentoring Program, the Advisory and other
regulatory committees and any other practice of law function
deemed appropriate by the Supreme Court.

Since the ratification of Amendment 3 1n 1966, the size of the Colorado Judiciary expanded and
disciplinary matters have become increasingly complex. In 2020, the CCJD processed 199
requests for evaluation of judicial conduct. Of those matters, two cases resulted in public
discipline, three cases resulted in private sanctions, and two cases resulting in dismissals with
concerns. In 2021, the CCJD experienced similar case volumes with two cases resulting in public
discipline, one case resulting in private sanctions, and four cases dismissed with concerns. Rules
14, 16, and 18 of the Rules of Judicial Discipline contemplate a process through which the CCJD
oversees an nvestigation at various stages and the presentation of a disciplinary case through
special counsel. The CCJD currently operates with an Executive Director and a part-time
Executive Assistant. Since approximately 2009, the CCJD has been dependent upon the Office of
Attorney Regulation Counsel and, when conflicts have been asserted, the Colorado Attorney
General’s Office to provide investigative resources and special counsel. In addition, the Office of
Attorney Regulation Counsel has assisted the CCJD with the provision of office space,
administrative services, accounting services, employee benefits, office supplies, and I'T support.
Ultimately, the CCJD’s budget 1s dependent upon approval by the Colorado Supreme Court which
creates mherent risks of apparent and potential funding conflicts.

On August 20, 2021, the CCJD announced that it had appointed a private law firm, Rathod
Mohamedbhai LLC, to “assist the Commuission in its information gathering efforts on individual
request(s) for evaluation and also provide assistance in evaluating and improving the Commission’s
mvestigative, information sharing, and enforcement processes.” Funds have yet to be approved or
provided by the Colorado Supreme Court and the Office of Regulation Counsel allowing special
counsel to proceed with its appointed functions.
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| Anticipated Outcomes

The creation of the Office of Judicial Discipline and an allocation of the requested funding will
allow the CCJD to perform its constitutionally defined duties of protecting the integrity and
mdependence of the Colorado Judicial Branch through effective mvestigation and resolution of
judicial disciplinary proceedings. Stable funding guaranteed through defined, independent, and
conflict-free sources will ensure that the CCJD can perform its duties in a timely, effective, and
objective manner. Funding for a staff attorney and an investigator is necessary to prevent potential
attorney-witness conflicts under Rule 3.7 of the Colorado Rules of Professional Conduct.
Likewise, the creation of a revolving, ongoing cash fund will allow the CCJD immediate access to
funding for its currently appointed outside special counsel and for other extraordinary
circumstances where additional resources are necessary for the investigation and potential litigation
of formal proceedings.

| Consequences if Not Funded

If the CCJD i1s not funded as requested, it will remain dependent upon other governmental entities
to perform its proper function under Colorado Constitution Art. VI, § 23. Such circumstances
risk diminished public confidence in the Colorado Judiciary’s ability to provide “a fair and
mmpartial system of justice” as well as the effectiveness of the CCJD as a regulator of judicial
misconduct. The CCJD’s ability to complete its core constitutional functions of investigating and
mdependently determining recommended sanctions for judicial misconduct will be impaired if the
C(CJD remains dependent upon the discretion of other entities for adequate resources. The
appearance that the Judicial Branch controls the CCJD’s funding presents a perceptional conflict
contrary to the respective interests of both the Judiciary and the CCJD, as independent
constitutional entities.

| Assumptions for Calculations

e A new appropriation and line item will be created and entitled the Office of Judicial
Discipline;

e A revolving, ongoing cash fund, initially funded with $400,000 in FY23 is necessary
to address current and potential extraordinary costs;

e The Office of Attorney Regulation Counsel and the State Court Administrator’s
Oftice will respectively continue to provide the Office with ancillary resources,
mcluding the provision of office space/parking, administrative services, access to
mternal software resources, and I'T support;

e The total estimated ordinary costs for the Office are $608,506 in FY23 and
$601,009 in FY24;
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Personnel Costs for 4.0 FTE will be $525,375 in FY23 (Includes salary, PERA,
Medicare, AED, SAED, H/L/D and STD) for an Executive Director, Executive
Assistant, Staff Attorney, and an Investigator; and

Operating costs will be $28,800 in FY23 and FY24 and include travel costs,
Commission Meeting costs, education/staff training, professional organization
membership, and other miscellaneous expenses.

The CCJD requests that the salary and related benefits requested be increased by
any Salary Survey or Merit increase approved by the JBC.

The CCJD had unexpected and short notice to compile the estimates
accompanying this Funding Request. Accordingly, some of the estimates may need
amendment depending upon clarification of the ancillary resources provided by
other entities and the verification of particular costs.
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Executive Executive Staff Investigator Year 2 Total
PERSONAL SERVICES Director Asst Attorney 11 FY23 Total (FY24)
Number of FTE per class title 1.00 1.00 1.00 1.00 4.00 4.00
Monthly base salary $ 15317 | $ 5,864 | $ 7,580 | $ 7,015 | $ - $ =
Number of months charged in FY20-21 12 12 12 12 12 12
Salary $ 183806 |$ 70365(% 90960 |$ 84,180 | $ 429311 [ $ 429,311
PERA (Staff, GF) 11.40%| $ 20,954 | $ 8,022 |$% 10,369 | $ 9597 [$ 48,941 | $ 48,941
Medicare (Staff, GF) 1.45%| $ 2,665 [ $ 1,020 | $ 1,319 | $ 1221 | $ 6,225 | $ 6,225
Sub-total Base Salary $ 207425 |$ 79407 [$ 102648 | $ 94997 | $ 484478 [ $ 484,478
Health/Life/Dental $10,042 $10,042 $10,042 $10,042 $10,042
Short-Term Disability 0.17% $312 $120 $155 $143
Subtotal H/L/D $ 10,354 | $ 10,162 | $ 10,197 | $ 10,185 | $ 40,898 | $ 40,898
TOTAL PERSONAL SERVICES $ 217,779 | $ 89,569 [ $ 112,845 |$ 105182 | $ 525375 $ 525375
FTE 1.0 1.0 1.0 1.0 4.0 4.0
OPERATING
Phone (staff) $ 450 | $ 450 | $ 450 | $ 450 | $ 450 | $ 1,800 | $ 1,800
Supplies (staff) $ 500 |$% 500 [ $ 500 ( $ 500 | $ 500 [ $ 2,000 | $ 2,000
Other Operating: Travel-Training-Meetings $ 25,000 $ 25,000 ($ 25,000
Subtotal Operating| $ 950 | $ 950 | $ 950 | $ 950 | $ 950 | $ 28,800 | $ 28,800

CAPITAL OUTLAY

Office Furniture (staff) $ 5,000 | $ - $ - $ - $ - _

Computer/Software (staff) $ 6,000 $ =
Software Subscription $ 400 $ 1,600
Capital Subtotal | $11,400 | $ - $ - $ - $ - $ 11,400 ($ -
CENTERAL APPROPRIATIONS
AED 5.00%| $ 9,190 | $ 3518 | $ 4548 | $ 4,209 | $ 21,466 | $ 23,417
SAED 5.00%| $ 9,190 | $ 3518 | $ 4548 | $ 4209 |$ 21466 |$ 23,417
Central Appropriations Subtotal $ 18381 | $ 7,037 | $ 9,096 | $ 8418 | $ 42931 |$ 46,834
REVOLVING, ONGOING CASH FUND
Initial Funding $400,000
Revolving, Ongoing Cash Fund Subtotal $400,000

TOTAL INCLUDABLE COSTS $ 237,110 |$ 97556 |$ 122,891 |$ 11,135 | $ 1,008,506 | $ 601,009




Colorado Commission on Judicial Discipline
Annual Report for 2020

Background and Jurisdiction

The jurisdiction and authority of the Colorado Commission on Judicial Discipline (the
“Commission”) is set forth in Article VI § 23(3) of the Colorado Constitution, which provides that a
justice or judge of any court of record may be disciplined or removed from office for misconduct,
or may be retired for a disability that interferes with the performance of his or her duties.

The Colorado Code of Judicial Conduct (the "Code") includes four Canons that provide the basic
principles of judicial ethics. The Commission monitors the judiciary’s compliance with these
Canons through disciplinary proceedings. However, disputes about a judge’s decisions are
reserved for the trial and appellate courts to resolve. The Commission is not authorized to change
a judge’s ruling.

Formed in 1967 by the amendment to the Colorado Constitution that established the merit system
for the appointment of judges, the Commission originally was designated the Commission on
Judicial Qualifications.

Colorado Rules of Judicial Discipline (“Colo. RJD”), issued by the Colorado Supreme Court,
govern the Commission’s disciplinary and disability proceedings. The Code and Colo. RJD are
published in “Court Rules, Book 1” of Colorado Revised Statutes.

Colo. Const. Article VI § 23(3)(e) and Colo. RJD 35 provide for remedial action which may result
in a confidential private disposition such as an admonition, reprimand, or censure regarding the
judge's conduct; or a diversion program, including training or docket management reports that are
designed to improve the conduct of the judge. In addition, the Commission may commence formal
proceedings to address misconduct for which privately-administered discipline would be
inappropriate or inadequate. In formal proceedings, Colo. RID 36 authorizes the Supreme Court,
on the recommendation of the Commission, to order the sanctions of removal, retirement, public
reprimand, or public censure or to retire a judge based on a permanent disability. A portion of the
annual attorney registration fees paid to the Supreme Court by each Colorado lawyer and judge
provides funding for the Commission’s operations.

For a full understanding of the scope of the Commission’s disciplinary authority, it is important to

note the following:

e The Commission’s jurisdiction includes disciplinary matters involving judges of the County
Courts and District Courts, together with judges of the Denver Probate Court, Denver Juvenile
Court, and Colorado Court of Appeals; the justices of the Colorado Supreme Court; judges
and justices in the senior judge program who serve during vacations or illnesses and assist
with busy dockets; and retired judges and justices who are appointed by the Supreme Court to
preside in specific cases.



Excluded from the Commission's jurisdiction are magistrates, municipal judges, and
administrative law judges (“ALJs”). Also excluded are federal court judges.

Because County Court judges in the City and County of Denver are appointed by the Mayor
rather than the Governor and handle cases involving municipal ordinances as well as state
law, their conduct is not monitored by the Commission. Instead, disciplinary matters involving
these judges are addressed by the Denver County Court Judicial Discipline Commission.

In addition to its oversight of attorneys under the Colorado Rules of Professional Conduct
(“Colo. RPC”), the Office of Attorney Regulation Counsel (“Attorney Regulation”) is
responsible for examining Code compliance by attorneys who perform judicial functions as
magistrates, municipal court judges, and ALJs.

The Office of the State Court Administrator (“SCAQ”) oversees the performance and conduct
of employees of the judicial branch other than judges, but the Commission’s responsibilities
overlap with SCAO in situations involving conduct between judges and employees.

The Commission’s disciplinary and disability functions are contrasted with the responsibilities
of the Office of Judicial Performance Evaluation (“Judicial Performance”). Judicial
Performance collects views from jurors, litigants, attorneys, other judges, law enforcement,
court staff, and others involved in judicial proceedings regarding a judge’s competence and
overall performance; provides periodic performance reports to the judge; and disseminates
public reports of its findings prior to the judge’s next retention election.

In December 2020, subject to pending retirements and appointments, the Colorado state judiciary
was comprised of approximately 350 judges and justices, including 130 in the County Courts; 193
in the District Courts, which included one in Denver Probate Court and three in Denver Juvenile
Court; 22 on the Court of Appeals; and seven on the Supreme Court. In addition, the Senior
Judge Program included 43 senior judge positions of which 33 were active at year end 2020.

Grounds for Judicial Discipline

Colo. Const. Article VI, Section 23(3)(d) and Colo. RJD 5 provide the grounds for disciplinary
proceedings to address allegations of Canon violations as well as:

Willful misconduct in office, including misconduct that, although not related to judicial duties,
brings the judicial office into disrepute or is prejudicial to the administration of justice.

Willful or persistent failure to perform judicial duties, including incompetent performance of
judicial duties.

Intemperance, including extreme or immoderate personal conduct, recurring loss of temper or
control, abuse of alcohol, or the use of illegal narcotic or dangerous drugs.

Colo. Const. Article VI, Section 23(3)(d) also provides that a judge “may be retired for disability
interfering with the performance of his duties which is, or is likely to become, of a permanent
character.”



The Canons provide guidance for a judge's conduct in the courthouse and in the community:

Canon 1: A judge shall uphold and promote the independence, integrity, and impartiality of the
judiciary, and shall avoid impropriety and the appearance of impropriety.

Canon 2: A judge shall perform the duties of judicial office impartially, competently, and diligently.

Canon 3: A judge shall conduct the judge’s personal and extrajudicial activities to minimize the
risk of conflict with the obligations of judicial office.

Canon 4: A judge or candidate for judicial office shall not engage in political or campaign activity
that is inconsistent with the independence, integrity, or impartiality of the judiciary.

Each Canon provides Rules in support of the Canon, e.g., Canon Rule 2.2 requires a judge to
serve “fairly and impartially;” Canon Rule 2.5(A) requires a judge to “perform judicial and
administrative duties competently and diligently;” Canon Rule 2.6 requires a judge to accord a
litigant the right to be heard; Canon Rule 2.8 requires a judge to be patient and courteous to
litigants and court staff; and Canon Rule 3.1 provides guidance for judges in their community
activities. The Code includes 38 Canon Rules, which are further supplemented by comments and
annotations.

Colo. RJD 33.5 provides extensive procedures for the evaluation and disposition of complaints
involving disabilities. Disability proceedings focus on whether a judge has a physical or mental
condition that is adversely affecting the judge’s ability to perform judicial functions or to assist with
his or her defense in disciplinary proceedings. The emphasis is on diagnosis and treatment and
may involve transfer to temporary judicial disability inactive status pending a determination of the
nature and degree of disability.

The Commission and its Executive Director

The Commission is comprised of Colorado citizens who serve without compensation, except for
reimbursement of travel and other reasonable expenses incurred in performing their duties. The
composition of the Commission is determined by Colo. Const. Article VI, Section 23 (3)(a) and (b).
It includes two district court judges and two county court judges, who are selected by the
Supreme Court; two lawyers who have practiced in Colorado for at least ten years, neither of
whom may be a justice or judge, and who are appointed by the Governor with the consent of the
Senate; and four citizens, who are not and have not been judges, who are not licensed to practice
law in Colorado, and who are appointed by the Governor with the consent of the Senate.
Members serve four year terms and may be reappointed; generally, persons appointed to the
Commission by the Governor will be limited to two four year terms. Members of the Commission
as of December 2020 are listed at the end of this report.

Colo. RID 3 provides for the organization and administration of the Commission, including the
appointment of an Executive Director whose duties, subject to the general oversight of members



of the Commission, include the operation of a permanent office; the preliminary evaluation and
investigation of misconduct allegations; the maintenance of records and statistics; the
employment of investigators and special counsel; the preparation and administration of the
Commission’s operating budget; and the publication of this annual report.

The Executive Director and the Commission’s administrative assistant manage the intake of
RFEs. When appropriate, potential complainants are redirected to Judicial Performance, Attorney
Regulation, the Denver County Court Judicial Discipline Commission, or, if a municipal judge is
involved, the city or town where the judge presides. The Commission also responds to inquiries
from the judiciary regarding the provisions of the Code.

In 2020, the Commission met in February, June, August, October, and December. In addition to
its regular meetings, the Commission may hold special meetings or convene by conference call.
Due to the COVID-19 pandemic, the Commission’s regular April meeting was cancelled and the
remaining meetings in 2020 were held remotely by Webex.

The Commission adopted a Code of Conduct, set forth in Colo. RJID 3.5, to guide its members in
their duties. For example, it provides for a member to recuse in certain situations. Approval of the
Code as an amendment to Colo. RJD is pending review by the Supreme Court.

The Commission launched its website in 2010. The website provides essential information to the
public, including an explanation of the Commission’s procedures; frequently asked questions;
recent annual reports; and links to the Colorado Constitution, Code, and Colo. RJD. The website
has significantly increased the transparency of the Commission’s authority and proceedings. The
public’s contacts with the Commission currently include approximately 1,800 web hits and 400 to
500 phone inquiries annually, compared with 700 to 800 contacts solely by phone prior to
establishing the website.

Scope of the Commission’s Authority

Article VI, Section 23 of the Colorado Constitution establishes the jurisdiction of the Commission.
The focus, under provisions of the Constitution, is on a judge’s conduct, rather than a judge’s
rulings.

It is important for litigants to understand that the Commission has no authority to change a judge’s
orders on matters that come before the courts. Colo. RID 5(e) mandates that disputes about a
judge’s rulings on motions, evidence, procedure, findings of fact, conclusions of law, sentencing,
or other aspects of litigation are not considered grounds for disciplinary measures. Such disputes
are to be resolved by the trial and appellate courts in accordance with the powers vested in the
judiciary by Colo. Const. Article VI, Section 1.

Complainants often are disappointed to learn that the Commission lacks authority to become
involved in situations that do not involve the conduct of a judge. This can present especially
difficult situations for self-represented (pro se) litigants who do not understand appellate



procedures. Allegations that focus on these matters will not provide a reasonable basis for
consideration as a complaint, unless the dispute involves grounds for a Canon violation in addition
to the issues that are under the jurisdiction of the courts.

Nor does the Commission have jurisdiction to consider allegations of misconduct by attorneys in
their capacity as magistrates, municipal judges, administrative law judges, prosecuting attorneys,
court-appointed defense counsel, or attorneys in private practice. Allegations of misconduct by
attorneys are considered by Attorney Regulation. In addition, the Commission has no authority to
consider allegations of misconduct by sheriff deputies, police officers, jail staff, staff of facilities
operated by the Colorado Department of Corrections, or federal judicial officers.

Requests for Evaluation of Judicial Conduct

Any person may report allegations of judicial misconduct or a judicial disability to the Commission.
Through June 30, 2017, such allegations could be filed on the Commission's complaint form or in
the form of a letter or email that the Commission processed as a complaint. However, the
Commission's experience had been that many persons filing "complaints" viewed the
Commission's authority more broadly than the jurisdiction granted to it under the Colorado
Constitution. Complaints often focused on disputed legal issues that were reserved for the courts
or on the conduct of persons other than judges. The Commission was concerned that the
complaint terminology led to unrealistic expectations by the complainants about the authority of
the Commission.

The Commission concluded that its procedural rules should be clarified. Colo. RID 12, as of July
1, 2017, provides for a complainant to file a Request for Evaluation of Judicial Conduct (an "RFE")
to report circumstances that may warrant the commencement of disciplinary or disability
proceedings. The Commission anticipated that the emphasis on judicial conduct in the information
requested in the RFE would promote public understanding about the Commission's role and
encourage complainants to focus on judicial ethics rather than disputed decisions or the conduct
of persons who are not judges.

The Commission provides RFE forms on its website and in response to requests by complainants.
The RFE form guides the complainant in providing the name of the judge, the date of the incident
or incidents involved, pleadings, orders, or excerpts from transcripts. However, the Commission
will consider an RFE in the form of a letter or other format which describes the alleged misconduct
or disability and provides relevant information about the complainant’s concerns.

The RFE may be mailed, delivered, emailed, or faxed to the Commission. Arrangements can be
made with the Commission’s staff to accommodate disabled persons in preparing and filing an
RFE. The Commission also is authorized to determine that there is a reasonable basis for a
complaint and commence further proceedings on its own motion, without receiving an RFE.

During 2020, the Commission received a total of 199 RFES, including complaints in other formats
that the Commission considered as RFEs. This compares with 221 received in 2019, 200 in 2018,



154 in 2017, 152 in 2016, 175 in 2015, and an average of 180 RFEs and complaints received in
prior years. Beginning in September 2014, the Commission began accepting complaints by email;
71 of the 199 RFEs in 2020 were filed by email.

In 2020, RFEs were filed against judges in 21 of the state's 22 judicial districts and four were filed
against judges of the Court of Appeals. None alleged misconduct by the justices of the Supreme
Court.

Upon receipt of each RFE, the Executive Director reviews the allegations to determine whether it
involves a judge and whether the allegations and the court’s records provide sufficient evidence
regarding the judge’s conduct to warrant commencement of disciplinary proceedings. Allegations
that involve disputes about a judge’s decisions or that, based on the Executive Director’s review,
do not provide sufficient evidence of misconduct to satisfy the preponderance of evidence
standard in Colo. RJD 16(c) for establishing a violation of the Canons, will not be referred to the
members of the Commission for consideration.

In the absence of a reasonable basis for disciplinary proceedings, the Commission will close the
file and take no further action other than to advise the complainant of the reasons for its decision.
Colo. RJD 14(a) provides that it is not necessary for the Commission to notify the judge of the
allegations if the allegations do not warrant disciplinary proceedings.

At each regular meeting of the Commission, the members review each of the Executive Director’'s
decisions and may, after their consideration, reopen a case for further proceedings.

If the Commission members determine that the matter referred to them by the Executive Director
provides a reasonable basis on which to commence disciplinary or disability proceedings, the
Commission will, in accordance with Colo. RID 13(b), consider the RFE as a complaint. The
Executive Director then will notify the judge of the allegations and request the judge’s response.
The Commission will examine the allegations in more detail and may conduct interviews of
witnesses. Investigative support is provided to the Commission by staff off Attorney Regulation.

In situations where there are allegations of an unusual delay in a judge’s issuance of a decision or
urgent situations in which awaiting the next bi-monthly meeting of the Commission would
aggravate the situation, the Executive Director is authorized by Colo. RJD 14(c) to notify the judge
and commence proceedings without the approval of the Commission members.

RFEs in 2020

Of the 199 RFEs received by the Commission in 2020, 126 did not involve allegations that a judge
had violated the ethics principles in the Canons or circumstances from which the Commission
could reasonably infer that a Canon violation had occurred. In addition to disputes about a judge’s
rulings and allegations of misconduct by persons other than judges, situations not within the
Commission’s jurisdiction included disputes about parenting plans, child support, maintenance,
division of marital property, dependent and neglected children, termination of parental rights,



foster parents, adoptions, protection orders, receiverships, real estate rights, condemnation, wills
and estates, conservatorships, replevin, garnishment, habeas corpus petitions, postconviction
motions, sentencing, revocation of probation, juror selection, and claims by persons claiming to be
sovereign citizens who contend that Colorado courts lack jurisdiction over them.

The remaining 73 RFEs at least alleged a Canon violation, but in 64 of these RFEs the record of
court proceedings, including pleadings, audio transcripts, and orders indicated that a Canon
violation could not be established by the preponderance of the evidence standard provided in
Colo. RJD 16(c). For example, while an allegation of bias or prejudice may have been included in
the RFE, an examination of the court records may indicate that the judge found the evidence
presented by the opposing party to be more credible and relevant in resolving disputed issues,
which would be a matter for an appellate court to evaluate. Or in a complex parenting or
dependency and neglect case, there may be a dispute about which of several options provided in
the statutes is most appropriate in the circumstances, which raises questions about the law as
applied to the evidence, rather than Canon issues.

Phases and Types of Proceedings

The Commission's proceedings, after a finding of a reasonable basis for a complaint, may involve
several phases, including: (1) an investigation and notice to the judge, under Colo. RJD 14;
(2) consideration and disposition through informal proceedings in which the members decide
whether, after further consideration, the complaint should be dismissed or that one or more of
several disciplinary dispositions under Colo. RID 35, should be ordered; (3) directions to the
judge to undergo an independent medical examination, as authorized by Colo. RJD 15;
(4) disability proceedings, under Colo. RJD 33.5; (5) formal proceedings, pursuant to Colo.
RJD 18, involving a trial before three special masters appointed by the Supreme Court which
could result in a recommendation to the Supreme Court for the retirement of the judge or a public
disciplinary order; (6) and/or If necessary, the Commission may request the Supreme Court to
order the temporary suspension of a Judge under Colo. RIJD 34, with pay, pending the
resolution of disciplinary proceedings.

Investigation and Notice to the Judge

Under the provisions of Colo. RJD, the members of the Commission, at each of their meetings,
consider the Executive Director's evaluation of RFEs and authorize an investigation of those
RFEs it deems sufficient to warrant consideration as a complaint.

Investigations are performed by the Executive Director and, if necessary, by an investigator on the
staff of Attorney Regulation. The Executive Director will notify the judge of the investigation and
the nature of the allegations. The judge is afforded an opportunity to respond.

Each investigation involves action that is appropriate in the circumstances, such as an
examination of court records; a review of written transcripts or audio recordings of proceedings;



interviews of witnesses; an evaluation of the judge’s response; and requests for further
information from the complainant or the judge.

Consideration and Dispositions

After the investigation, the Commission considers the complaint in informal proceedings. The
complaint is assigned to one of the members of the Commission who examines the allegations,
the judge’s response, and the results of the investigation. The member then presents the
complaint and the evidence to the other members for their consideration. Colo. RJD 16 requires
that allegations of misconduct must be established by a preponderance of the evidence. A
decision is made by majority vote of the members participating in the meeting, exclusive of the
presenting member.

When a complaint has been considered by the Commission in informal proceedings, the

dispositions available, under Colo. RJD 16 and 35, include:

e dismissal of a complaint in which misconduct cannot be established by a preponderance of
the evidence. However, a dismissal may be accompanied by the Commission’s expression of
concern about the circumstances.

e private admonishment for an appearance of impropriety, even though the judge’s conduct in
other respects meets minimum standards.

e private reprimand or private censure for misconduct that does not merit public sanction by the
Supreme Court.

e A diversion plan in which the judge obtains training, counseling, or medical treatment or
provides periodic docket management reports to the Commission, which can be combined
with a private admonishment, reprimand, or censure.

e a stipulated private disposition that could include the judge’s resignation or retirement.

o the commencement of disability proceedings under Colo. RJD 33.5.

¢ afinding of probable cause to commence formal proceedings under Colo. RJD 18.

Independent Medical Examination

In situations where the Commission deems it necessary, it may order the judge to undergo an
examination by a qualified provider to evaluate the judge's physical and mental health. This may
lead to a diversion program involving medical treatment, counseling, and/or training, rather than
disciplinary measures. It could also result in commencement of disability proceedings.

Disability Proceedings

Colo. RJD 33.5 provides extensive procedures and requirements for conducting proceedings in
which the Commission can evaluate and consider whether a “judge suffers from a physical or
mental condition that affects the judge’s ability to perform judicial functions or to assist with his or
her defense in disciplinary proceedings.”



The Supreme Court may enter orders appropriate to the nature and anticipated duration of the
disability, including transfer of the Judge to temporary judicial disability status; retirement for a
permanent disability; and/or transfer of the Judge to lawyer disability status, if the disability also
prevents the Judge from practicing law.

Formal Proceedings

Formal proceedings involve a trial conducted under Colorado Rules of Civil Procedure to address
allegations of misconduct which the Commission determines cannot be adequately addressed by
informal proceedings and private remedial measures. If the Commission finds probable cause to
commence formal proceedings, it appoints special counsel to review the allegations and evidence
of misconduct. Staff of Attorney Regulation, who litigate ethics issues involving attorneys, serve
as special counsel for the Commission to litigate ethics issues involving judges. In the event
Attorney Regulation has a conflict, the Commission has arranged for the Attorney General’s office
to serve as special counsel.

On special counsel’s concurrence that there is probable cause, special counsel will prepare and
serve a statement of charges on the judge. The Commission then requests the Supreme Court to
appoint three special masters — from among retired justices or active or retired judges who have
no conflicts of interest and are able to serve diligently and impatrtially — to preside over the trial.

Based on findings made by the special masters or a stipulated resolution of the charges, the

Commission will file a recommendation for action by the Supreme Court, under Colo. RJD 36 and

37, which may involve dismissal of the charges; a remand of the complaint to the Commission for

disability proceedings; or one or more of the following sanctions:

e Suspension without pay for a specified period

e Removal from office or retirement

e Public reprimand or censure

e Privately administered discipline under Colo. RJD 35

e Measures reasonably necessary to curtail or eliminate the judge’s misconduct, such as a
diversion plan or deferred discipline plan.

Confidentiality

Colo. Const. Article VI, Section 23(3)(g), provides that “all papers filed with and proceedings
before the Commission” are confidential, unless and until such time as the Commission files a
recommendation with the Colorado Supreme Court at the conclusion of formal proceedings.
Informal disciplinary proceedings remain confidential. Colo. RJD 6.5 clarifies that this
confidentiality requirement does not prohibit the Commission from interviewing witnesses;
cooperating with Attorney Regulation, SCAO, or law enforcement; or responding to requests from
the Supreme Court, judicial nominating commissions, or the Senior Judge Program concerning
the disciplinary record, if any, of a judge who is under consideration for another judicial position.
However, the details of the Commission’s consideration of disciplinary measures continue to be
confidential.



In addition, Colo. RID 6(h) authorizes the publication in this annual report of a summary of
proceedings that resulted in a private disposition — without disclosing the date, location, the judge,
or other parties — or a public sanction; and authorizes the Commission or a judge to request that
the Supreme Court approve the release of information about a disciplinary proceeding if the
allegations of misconduct “have become generally known to the public and, in the interest of
justice, should be publicly disclosed."

Review of Requests for Evaluation Received in 2020

Types of Misconduct Allegations

Of the 199 RFEs received in 2020, 71 arose in the criminal law docket, many of which were filed
by inmates in county jails or in detention facilities operated by the Colorado Department of
Corrections. A total of 42 RFEs involved litigation in the general civil docket, including evictions;
and five in small claims courts. Other RFEs included 43 in domestic relations cases,
predominately involving parenting plan disputes; 14 in juvenile court matters, usually involving the
potential termination of parental rights; and nine in probate matters. Protection orders, usually
involving domestic violence, involved 16 cases. Six involved competency evaluations or other
mental health issues, and six involved traffic cases.

Numerous cases included issues involving more than one category of litigation or more than one
type of court. Many of these cases involved appeals to the Court of Appeals or the Supreme
Court, in addition to the trial courts. And several involved issues raised by persons who contended
that they were sovereign citizens not subject to Colorado law.

While most of the misconduct allegations were filed by litigants, many of whom had appeared in
court pro se, RFEs were also filed by attorneys; by relatives, friends, or court observers; or by
court staff.

The frequency of the types of allegations received by the Commission in 2020 is summarized
below. Some RFEs involved multiple allegations. Most of the RFEs involved situations that were
not within the jurisdiction of the Commission, e.g., issues about evidence, procedure, Colorado
law, attorneys, or law enforcement, rather than a violation of the Canons by the judge.

¢ Administrative issues and harassment involving colleagues or staff: 5
o Allegations directed at the conduct of officials other than state judges:
= Attorneys, DAs, public defenders, court staff, probation officers, law enforcement
officers, caseworkers, ALJs, or magistrates: 21
e Bias, prejudice, or lack of impartially: 37
e Courtroom demeanor/intemperance/discrimination: 9
o Disputed rulings/appellate issues:
= Appointment, inadequacy, or misconduct of counsel: 11
= Civil protection orders: 5
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Constitutional principles, due process, double jeopardy, speedy trial, jurisdiction: 16
Contempt proceedings: 1

COVID issues: 2

Default Judgments: 1

Disabled litigants/ADA issues: 1

Disputed court records: 2

Dissolution of marriage, temporary orders, permanent orders, child support, domestic
violence, parenting plans, grandparent visitation, post decree motions: 43
Evidence, discovery, relevance, witnesses, credibility, tampering: 11

Federal law claims, referrals to federal courts: 3

Foreclosures: 1

Garnishments and Replevin: 2

Homeowners association disputes: 1

Integrity, independence of judiciary, abuse of prestige of office: 1

Juror selection, service, or misconduct: 1

Juvenile — paternity, dependency & neglect, adoption: 14

Landlord/tenant and eviction: 2

Mandamus denied: 1

Medical issues in jail: 1

Mental health/competency evaluations/insanity pleas: 10

Plea agreements: 1

Probate — estates, guardians, conservators: 7

Probation or Revocation of probation: 1

Real Estate, quiet title: 4

Receivership: 1

Remands from the Court of Appeals or Supreme Court: 4

Service of Process: 1

Small Claims Court: 2

Sovereign Citizen claims: 6

Warrants, criminal charges, bonds, DUIs, traffic, habitual criminal allegations,
sentencing, preliminary hearings, restitution, probation, unlawful detainer, habeas
corpus, DOC rules: 33

Ex parte communications: 2

Failure to manage the docket competently and diligently, including delays in issuing rulings on
trials and motions: 12

Judge’s DUI: 1

Judge’s mental or medical condition: 1

Judge’s oath: 1

Postconviction issues, including Rule 35 motions: 14

Pro se parties, right to be heard, in forma pauperis: 1

Racial, gender, transgender, or religious discrimination: 3

Recusal procedures, conflict of interest: 8
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The dispositions authorized by Colo. RJD 16 and 35 are described above in Consideration and
Dispositions. Most incidents of misconduct are addressed through remedial action, including
private disciplinary letters or diversion plans, e.g., docket management reports to promote timely
decisions.

The Executive Director, in accordance with Colo. RJD 13(c), dismissed 190 RFEs in 2020 that
involved the conduct of persons other than judges or did not provide a reasonable basis for a
Canon violation. Although the Commission reviews the Executive Director’s dismissal letters at its
next meeting and may decide to reopen the case for further evaluation, it also receives requests
for reconsideration of dismissals from complainants; in 2020, three such requests were evaluated
and the dismissals affirmed. The Commission’s experience has been that such requests usually
repeat the initial allegations and express disappointment that the Commission cannot change the
outcome of litigation.

Through its December 2020 meeting, the members of the Commission had evaluated 13 RFEs
that were referred to them by the Executive Director for consideration as complaints, including
one matter carried over from 2018 and three carried over from 2019. After further consideration,
the members of the Commission dismissed three of these 13 complaints because the allegations
did not satisfy the preponderance of the evidence standard for establishing misconduct under
Colo. RJID 16(c); or involved issues under the jurisdiction of the appellate courts. In addition, the
Commission dismissed two complaints with an expression of concern rather than ordering private
disciplinary measures. The Commission ordered private disciplinary measures in three cases. In
addition, a public censure resulted from a case carried over from 2019. One matter from 2018 and
three from 2019 with new developments in 2020 were carried over to 2021. Nine RFEs that were
received after the Commission’s December meeting were dismissed by the Executive Director.

By comparison, in 2019 the members of the Commission issued one private censure; one
recommendation for a disability retirement; and one public censure after a formal proceedings trial
in late December 2018. Two cases involved the preliminary stages for commencement of formal
proceedings — one of which resulted in a stipulated public censure, and the other was carried over
to 2020.

Disciplinary Actions Taken in 2020
Colo. RID 6.5(h) authorizes the publication in this annual report of summaries of proceedings
which have resulted in disciplinary dispositions or sanctions without disclosing the date or location

of the misconduct or the identity of the judge or other parties.

Public Discipline

The case that was carried over from 2019 involved allegations that Weld County District Judge
Ryan Kamada had disclosed confidential information about pending cases to third parties while
serving as a judge and previously serving as a magistrate. While serving as a judge, he alerted a
friend to stay away from the target of an arrest warrant, who, in turn, alerted the target and
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disrupted an investigation by the Weld County Drug Task Force. Ultimately, the investigation led
to the arrest and guilty pleas of his friend and the target.

Judge Kamada self-reported his misconduct to the Commission. He agreed to a Stipulation with
the Commission for violations of the Canons and the issuance of a public censure, while facing
federal charges for impeding an investigation.

On December 7, 2020, the Supreme Court publicly censured Judge Kamada for violations of
Canon Rule 1.1, which requires a judge to comply with the law; Rule 1.2 for conduct that did not
promote public confidence in the judiciary; Rule 1.3, abusing the prestige of judicial office; Rule
2.9, prohibiting ex parte communications about pending matters; Rule 2.10, prohibiting non-public
judicial statements that might interfere with a fair trial; and Rule 3.5, sharing non-public judicial
information.

In December 2020, the Commission commenced formal proceedings against part-time County
Judge Debra Gunkel in Baca County, alleging that she violated the Canons in being arrested
and convicted for driving under the influence of alcohol in Colorado and Kansas and in asking
for the arresting officers in Colorado to just take her home and asking the officers in Kansas to
call her husband to come and get her. The arrest in Colorado occurred in 2018 and resulted in a
plea agreement in which she entered a guilty plea to driving while impaired. The court issued a
deferred sentence and ordered that she comply with terms of probation, which included a
prohibition on the consumption of alcohol.

However, Judge Gunkel violated the terms of the deferred sentence and probation by being
convicted in 2020 for the same offense in Kansas. This had the effect of converting her deferred
sentence in Colorado to a conviction for an alcohol related driving offense. After an initial
stipulation to resolve the case was rejected by the Supreme Court, the judge agreed in March
2021 to resign and accept a public censure for violations of Canon Rule 1.1, being convicted of
violating the law; Rule 1.2, failing to promote confidence in the judiciary; and Rule 1.3, abuse of
the prestige of judicial office. The Court approved the Stipulation and on May 12, 2021, issued
a public censure, and accepted her retirement.

Private Discipline

A private reprimand was issued to a judge whose pattern of personal conduct with staff in the
close quarters of the courthouse adversely affected the work environment in violation of Canon
Rules 1.2 (promoting confidence in the judiciary), 2.3 (promoting a positive work environment),
and 2.8 (patience and courtesy with staff). The Commission combined the reprimand with a
diversion program for counseling to improve the Judge’s conduct. The judge successfully
completed the diversion program.

A private reprimand also was issued to a judge for a delay of nearly three years in issuing a

decision following a 19 day trial in a complex and highly contentious matter involving allegations
by the Attorney General about the defendants’ business practices. The trial involved 46 witnesses
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and several hundred exhibits. The judge faced significant challenges in resolving the financial and
legal issues, as reflected in the 160 page final judgment. The Commission determined that the
intensity and complexity of the litigation were the primary cause of the delay, but that the judge,
nonetheless, should have resolved it more promptly.

In another situation, two disciplinary orders were issued to address a judge’s insensitivity in using
racial and ethnic terms and in handling administrative matters. The Commission issued the judge
a private reprimand for bias and prejudice, in violation of Canon Rule 2.3(b); and a private
admonishment for an appearance of impropriety under Canon Rule 1.2, concerning the manner in
which the judge had handled administrative duties and for declining an opportunity to develop a
diversion program with other judges and staff to address administrative issues.

Dismissals with Concerns

In a parenting plan dispute, motions to address compliance issues had resulted in only two orders
from July 2019 to March 2021. Upon examining the file and obtaining the Judge’s response, the
Commission concluded that frequent motions by the parents combined with changes in court staff
and the disruption in scheduling and conducting court proceedings during the COVID-19
pandemic caused the delays. The Commission determined that it could not, by the preponderance
of the evidence standard, establish a violation of the competence and diligence requirements in
Canon Rule 2.5, but encouraged the judge to request a senior judge to help with the docket in
such extreme situations.

In another parenting case, one of the attorneys called a District Court magistrate as a withess on
behalf of the mother, not as to any prior court proceedings, but to testify as to the mother’s
parenting skills. The magistrate was the mother of one of the child’s friends and had observed the
mother’s role as a parent. There was no objection to her testimony. Later, the father alleged that
there were ex parte communications between the judge and magistrate, but it appeared to the
Commission that the communications only involved scheduling the testimony which, as an
administrative matter, is an exception to Canon Rule 2.9 prohibiting ex parte communications. In
dismissing the complaint, the Commission encouraged the judge, in similar situations, to make full
disclosure about any potential relationship with a magistrate and to explain any communications
involved in scheduling the magistrate’s testimony.

History of Recent Disciplinary Measures

In 2020, the Commission’s dispositions included one public censure, three private disciplinary
orders, and two dismissals with concerns. These dispositions followed corrective action taken in
one case in 2007, four cases in 2008, three in 2009, seven in 2010, ten in 2011, four in 2012,
three in 2013, two in 2014, three in 2015, seven in 2016, two in 2017, eleven in 2018, and six in
2019. No judges declined to stand for retention after complaints were filed in 2020, compared with
none in 2007, seven in 2008, three in 2009, three in 2010, and none in 2011 through 2019. There
was one retirement for medical disability in 2006, one in 2007, and another in 2019. In 2012, while
disciplinary proceedings were pending, a judge resigned after receiving a diagnosis of a medical
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condition that had been affecting the judge’s ability to perform judicial duties competently; and in
2013, another judge resigned because of declining health.

Motions for Postconviction Relief

The number of complaints involving a lack of diligence in ruling on motions for postconviction
relief under Rule 35 of Colorado Rules of Criminal Procedure declined significantly after SCAO,
on the recommendation of the Commission, implemented measures to expedite the consideration
of such motions. There were 21 such complaints in 2012, six in 2013, none in 2014, five in 2015,
four in 2016, and nine in 2017. The Commission received five RFEs in 2018 alleging such delays,
five in 2019, and 12 in 2020. The increase in 2020 was caused, in part, by the disruption in docket
management resulting from the COVID-19 pandemic.

Examples of Disciplinary Proceedings

Private disciplinary action in recent years has been directed at the following misconduct:

¢ failure to respond to Commission letters and disciplinary measures

e ex parte communications about a pending matter outside the presence of other parties or
attorneys

¢ lack of diligence in docket management, for example, a substantial delay in issuing a decision
or a pattern of being late in opening court

e unprofessional demeanor, including impatience, loss of temper, or inability to control the
courtroom

o disrespectful remarks to the media or through e-mails regarding the conduct of a litigant, a
witness, an attorney, or another judge

e intemperance or verbal abuse toward a court employee, a person dealing with court staff, or a
customer of a business establishment

e undue reliance on staff for matters in which the judge should be fully competent

e driving while impaired or under the influence of alcohol

e sexual harassment or other inappropriate personal conduct involving a court employee,
witness, attorney, or litigant

e irrelevant, misleading, or incoherent statements during arraignments and sentencing

e rulings from the bench involving unprofessional terminology, including expressions that are
viewed as offensive in civilized discourse

e a pattern of errors in handling trials or issuing rulings that indicated a lack of competence

e making public statements about another judge’s case

e arbitrary rulings in contempt proceedings involving improper demeanor toward an attorney or
incarceration of a defendant without due process

e use of computers, staff, and other court resources for personal or financial matters, except for
incidental usage that did not significantly interfere with judicial responsibilities

e disclosing non-public information in non-judicial activities

e involvement in partisan politics

o failure to comply with rules applicable to retention elections
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e disregard of court-imposed gag orders

o lack of cooperation with judicial colleagues

e prohibiting a process server from subsequent cases without affording the process server an
opportunity to be heard

e inappropriate remarks to litigants and lawyers during trials or recesses

o discourtesy toward judicial colleagues, administrative staff, and sheriff deputies

e prejudice displayed by a judge’s disparagement of a defendant’s reputation and position in the
community during a meeting with prosecution and defense counsel

o failure to follow applicable procedural rules and Canon Rules in considering whether the judge
should disqualify (recuse) from presiding

o delays in docket management or other behavior that the judge may not recognize as a
symptom of a medical condition that affects judicial performance

e advocating for a self-represented party by providing legal advice or failing to treat all self-
represented parties to a case impatrtially.

The disruption of the judicial branch’s management of hearings and ftrials during the COVID-19
pandemic prompted several complaints about delays and the occasional difficulties in connecting
with remote hearings by video and in managing the proceedings. These situations were
unavoidable and did not involve judicial misconduct.

Proactive Measures

The Executive Director participates in an annual new judge orientation program to inform newly-
appointed Colorado judges of their ethical duties and responsibilities under the Canons and to
explain the Commission’s rules and procedures. The Executive Director also meets periodically
with judges and staff in their respective judicial districts, or through an online session, to update
them on developments in judicial ethics.

Based on the inquiries and complaints it receives, the Commission notifies SCAO of the type of
judicial conduct that may benefit from judicial education programs or changes in administrative
procedures.

Judges are encouraged to contact the Executive Director to discuss the potential application of
the Canons in a given situation, but the Commission is not authorized to issue advisory opinions.
Such opinions may be requested from the Colorado Judicial Ethics Advisory Board.

The Executive Director attends the annual conference of judicial disciplinary commissions
sponsored by the Association of Judicial Disciplinary Counsel and the biannual College of Judicial
Ethics presented by the National Commission on State Courts. He has been a participant and
speaker at national conferences on recusal procedures and judicial discipline conducted by the
University of Denver’s Institute for the Advancement of the American Legal System. He also has
made presentations in training programs held in Colorado for groups of lawyers, judges, and court
staff who have traveled to Colorado from other countries to examine the Colorado judicial system.
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The Commission and Staff

It is essential that the Commission operate effectively and with the public’s confidence in
monitoring the judiciary’s conduct under the Canons. Members of the Commission reflect the
ethnic and racial diversity of the Colorado community. The Commission’s decisions are made
independently from Attorney Regulation and SCAO but with their logistical support. When
requested, Attorney Regulation provides investigative resources and special counsel to the
Commission. SCAO notifies the Commission of potential judicial misconduct reported by court
staff.

As of December 31, 2020, the Commission’s membership included:

Member City Category of Appointment

Christopher Gregory, Chair Fort Collins Attorney

Hon. David Prince, Vice-Chair Colorado Springs District Judge
Hon. Rachel Fresquez, Secretary Eagle County Judge
Jim Carpenter Englewood Citizen

Bruce A. Casias Lakewood Citizen
Elizabeth Espinosa Krupa Denver Attorney
Yolanda Lyons Monument Citizen

Hon. Bonnie McLean Centennial District Judge
Drucilla Pugh Pueblo Citizen

One Vacancy County Judge

County Judge Jean Woodford retired from the Commission for health reasons in 2020. She was
succeeded by Jefferson County Judge Sara Garrido in 2021.

William J. Campbell is the Executive Director of the Commission, having been appointed on
February 11, 2009 as Interim Executive Director and as Executive Director on July 1, 2010. Mr.
Campbell’s appointment followed a 37 year career as a practicing attorney. Lauren Solomon is
the Commission’s administrative assistant.

To obtain a copy of the Request for Evaluation of Judicial Conduct form, or for further information,
please refer to the Commission’s website — www.coloradojudicialdiscipline.com — or contact the
Commission directly at:

Colorado Commission on Judicial Discipline
Ralph L. Carr Colorado Judicial Center
1300 Broadway, Suite 210

Denver, CO 80203

303.457.5131 (phone)

303.501.1143 (fax)
judicialconduct@jd.state.co.us
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